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Legal Assistants
April 13, 2010
MEMORANDUM

To:      International Education Program Administrators

1) USCIS Q&A on “Extension of Post Completion Optional Practical 

Training (OPT) and F-1 Status for Eligible Students under the H-1B Cap-Gap Regulations”

2) VSC Stakeholder Q&A posted by AILA on 4/8/10

3) New York Times article on Sunday, April 11, 2010: “From the 

Senate Majority Leader, a Promise to Take Up Immigration Overhaul.”

4) H-1B Cap Status as of April 9
Shortly after I emailed my April Memorandum, several items of serious interest appeared:
1) USCIS Q&A on “Extension of Post Completion Optional Practical Training (OPT) 

and F-1 Status for Eligible Students under the H-1B Cap-Gap Regulations”
Many of you have already seen the Q&A which contains several items of policy clarification.  I have posted it on my website at http://www.eglaw-group.com/immigreatNEWS.html.

2) VSC Stakeholder Q&A posted by AILA on 4/8/10

The VSC Q&A posted by AILA contains a wide range of subjects. The relevant F-1/J-1 issues to this memo follow.  These issues include, among other things, EAD’s for F-1s and J-2s, coordination with SEVP (compare item 3 with the USCIS Q&A), new I-20’s for deferred students, D/S grace periods, multiple change of status requests, and STEM issues.



STUDENT BASED & I-539 PETITIONS

1. Please provide SEVIS II updates, if any.

We have no updates on SEVIS II at this time.

2. Please discuss the Application for EAD Card for F-1 and J-2.
For both classification an Application for Employment Authorization (Form I-765) must be filed with the proper fee, signature and photo (unless e-filed), a copy of their prior EAD, if applicable, and evidence of status.

An F-1 must submit a SEVIS form I-20 containing the proper DSO recommendation issued within 30 days for the type of employment they are seeking; (c)(3)(A), (c)(3)(B), (c)(3)(C), (c)(3)(ii) or (c)(3)(iii).  It is recommended that copies of all prior I-20s are submitted to avoid a possible request for evidence.

In addition, applicants filing under the (c)(3)(C) category should include evidence of the degree received and the employer’s company or client company name and ID number as shown in E-Verify.

Applicants filing under the (c)(3)(ii) category should include a SEVIS Form I-20 endorsed for reentry by the designated school official within 30 days prior to the date of filing the Form I-765 and a certification from the international organization stating that the proposed employment is within the scope of its sponsorship.

Applicants filing under the (c)(3)(iii) category should include detailed evidence which establishes that they are experiencing severe economic hardship and that the circumstances causing it were unforeseen and beyond their control.  This evidence should include financial documentation given to the school when they became a student, to include a sponsor if applicable, as well as current financial documentation to establish income, assets and expenses.  If the student has a sponsor, their financial documentation is required.

A J-2 must submit a copy of their and/or the principal J-1’s DS-2019 and a statement that money earned while employed will not be spent to support the J-1.

3. Are you expanding on or improving your communication with SEVP relating to student case processing and updates to SEVP?  An example would be when F-1 OPT is using Cap Gap and the H is withdrawn, the policies on when this is ok and when the student must file a reinstatement is very muddy, and we get different answers from VSC and SEVP.

We are working toward improving our communication with SEVP relating to student issues.  Our guidance on the scenario above is if the H-1B is revoked after the H-1B employment validity period begins, the student must file for reinstatement if they wish to maintain a valid F-1 status. [Also mentioned in Topic 1: USCIS Cap Gap]
4. Does VSC have plans to issue receipt notices for the I-612s that area submitted directly from DOS?  At present, members often have no way to track the I-612 after it has been submitted to VSC because no receipt is sent, Please advise.

At this time VSC does not have the capability to issue receipt notices for the I-612s submitted from DOS.  VSC is continuously exploring different options.  In the meantime, when contacting VSC please be sure to use the applicant’s exact name and date of birth as it is listed on the state department letter.  Also provide the A number if the applicant has been issued one.
8. New I-20 when attendance is deferred:

Does VSC want us to send new I-20 when we have to defer attendance for a student whose change of status is still pending with VSC?

A new I-20 for students whose attendance has been deferred should not be sent to VSC unless it is requested in an RFE (request for evidence).  If the case is otherwise approvable, VSC will make a pen and ink change on the I-20 to match the program start state indicated in SEVIS.

9. Change of status and D/S grace periods:

If a J-1 is applying for a change of status to F-1, cant here be a gap of up to 60 days between DS-2019 expiration date and I-20 start date (since there is a 30 day grace period allowed on the J and an F can enter up to 30 days in advance of start date?).

Yes, for a J-1 changing status to an F-1 there can be a gap of up to 60 days.

10. OPT after SEVIS termination and subsequent reactivation:

If a student takes a leave of absence for a quarter (3 months) the SEVIS record is terminated, but then reactivated as the student returns within five months to complete his program.  Is he still eligible to apply for and receive post-completion OPT, even though he only has one quarter to complete before graduating?

Per 8 CFR §214.2(f)(10), practical training may be authorized on an F-1 student who has:

Been lawfully enrolled on a full time basis for one full academic year in a Service approved college, university, conservatory, or seminary.

· An eligible student may only request employment authorization for practical training in a position that is directly related to his or her major area of study.

Note: Student in English language training programs are ineligible for practical training.  With regard to the scenario above, as long as the applicant had been a full-time student for an academic year prior to their leave of absence, they would be eligible for OPT (Optional Practical Training) in this scenario.



11. OPT start date gap:

We have had a STEM OPT card issued with a start date that is ten days after the start date requested.  This results in a gap between the end of the first OPT card and the beginning of the next.  8 C.F.R. §214.2(f)(11)(iii)(A) provides that “The employment authorization period for the 17-month OPT extension begins on the day after the expiration of the initial post-completion OPT employment authorization and ends 17 months thereafter, regardless of the date the actual extension is approved.”  Although a student who has applied for a STEM extension can continue working for up to 180 days beyond the expiration of the prior post-completion OPT EAD while the STEM extension application is pending [8 C.F.R. §214.2(f)(11)(i)(C) and 8 C.F.R. §247a.12(b)(6)(iv)], having a gap on the EAD cards can create confusion.

Could VSC ensure that STEM OPT card start date matches the start date recommended in SEVIS?

Our officers are instructed that a STEM OPT validity period starts the day after the (c)(3)(B) OPT validity ended and ends 17 months later.  DSOs should contact us via the VSC schools email and request to have cases reviewed that have not been given the proper (c)(3)(C) validity dates.

12. Multiple requests for change of status:

When there are two separate change of status applications pending for the same person (J-1 to F-2 and F-2 to H-1B) at different service centers, and one application (J-1 to F-2) must be adjudicated before the other (F-2 to H-1B) can be processed, what guidance can you provide to assure that the change in status occur in the correct sequence at the different service centers?

Based upon the above fact pattern it is assumed that the first filing is a Form I-539 application and the second filing is a Form I-129 petition.  To successfully change status form J-1 to F-2 and from F-2 to H-1B, the beneficiary must be maintaining valid F-2 status at the time the I-129 change of status petition is adjudicated.  Thus, the I-539 application must be granted before the I-129 petition is adjudicated.

To avoid denials or delay of processing, USCIS recommends that an applicant/petitioner wait to file a second change of status petition until after the first petition has been approved.  By having two change of status petitions pending simultaneously, the applicant/beneficiary assumes the risk that the Form I-539 will be denied, such that the alien never acquired F-2 status, or that the Form I-129 will be adjudicated first, resulting in a denial of change of status since the alien is not yet in F-2 status.

Nonetheless, should you file in this fashion please include a cover letter with one or both filings and provide as much information about the other filing as possible.  For example, 
the I-129 H-1B petitioner should provide the receipt number of the first application/petition, if available, what Service Center the petition has been filed with, the name, date of birth and nationality of the beneficiary as listed on both petitions.  If USCIS can identify the two filings, it will try to adjudicate the petitions in the requested order; however, USCIS cannot guarantee that this will occur.


13. Impact of TPS cases on Spring OPT applications:

What impact will the Haitian TPS application process have on the processing of OPTs this spring?

We do not expect that the Haitian TPS process will have an effect on OTP cases filed at the Vermont Service Center.  However, we can not speak to this on behalf of the other Service Centers.

14. STEM extension applications:

How early will VSC accept a STEM extension application?  The regulations do not address timeframe. Since this is technically treated as an “extension,” can an applicant rely on the general advice on the USCIS Web site that states, “You cannot file for a renewal EAD more than 120 days before your original EAD expires?”

We are aware that the regulations do not address the filing time frame for STEM cases and would not reject and/or deny cases filed more than 90 days early. 

15. Signature on I-20 and DS-2019 for F and J dependents:

The SEVP online DSO training states that the principal should sign his or her own I-20 or DS-2019 Form and those of minor dependents, and a spouse sign his/her own.  VSC has sent a request for evidence when a spouse has signed the form for him or herself.  Who should sign a dependent’s F-2 I-20 and J-2 DS-2019 – the principal F-1 or J-1 or the dependent?

The F-1 student should sign the F-2 I-20.  Number 11 on the I-20 states “student Certification and Signature of Student.”  Likewise the J-1 should sign the J-2 DS-2019.  The signature block on the form is for the J-1 exchange visitor certification.

16. Processing time for I-539:

What is the processing time for Form I-539 at VSC?  The USCIS web site says 2.5 months while cases are actually taking 4 or more months.

Currently our processing time for student I-539s is 2.5 months.  If a case is outside this time frame, the student should contact the National Customer Service Center and initiate a service request.

17. Lockbox filing and receipt numbers on back of checks:

Will the lockbox contractors write the receipt number on the back of checks as VSC has done in the past?  This has been helpful when things are lost in the mail.

A number will be printed on the back of the check.  It is not the same as the receipt number for the application; however, it can be used to locate an application filed at the lockbox.

18. Contacts at lockbox facilities:

Is there any way to directly contact the lockbox facility if there are issues with receipting or must the contact be made at the service center? Are there other contact/communication options?

Applicants, petitioners, and G-28 designated representative may contact eth lockbox regarding receipting errors via email at lockboxsupport@dhs.gov.

Case specific issues should be directed to the appropriate Service Center.

19. Use of Form G-1145:

Can you explain how we might use the G-1145 and where to send it?

The Form G-1145 is used to request mail notification of the acceptance of the filing.  Only those forms that are currently accepted at one of the three USCIS Lockbox facilities located in Chicago, Phoenix, and Lewisville, TX, provide you with the option to receive an e-mail and/or text message informing you that USCIS has accepted your application or petition.  If this option is desired, attach a properly completed Form G-1145 to the first page of the filing prior to sending to the lockbox.
Note: USCIS Service Centers and Field Offices do not provide e-mail and text message notifications.

20. Requirements for Reinstatement to Student Status:

For F-1 reinstatements, are you requiring transcripts from previous schools? Please discuss the other basic documentation and requirements adjudicators look for.

We do request transcripts for each education facility that the student has attended.  We ask this only if the student needs to establish they have consistently been attending school.

Other basic documentation we normally require:

· Original I-94

· Reinstatement I-20 with original signatures of both student and DSO

· Copies of all Forms I-20 that have been issued to the student for any periods of F-1 student status.
· Letter from school stating the reason student fell out of status, when the student first approached the DSO regarding reinstatement, the reason for being recommended for reinstatement and the dates these took place

· Evidence student has ability to support themselves

3) New York Times article on Sunday, April 11, 2010: “From the Senate Majority Leader, a Promise to Take Up Immigration Overhaul.”
The New York Times story on immigration reform may be found at: 
http://www.nytimes.com/2010/04/11/us/politics/11immig.html?scp=1&sq=sunday%20and%20immigration%20reform%20leader%20sentte&st=cse.
It looks like some vulnerable Democratic Senators have just remembered that Hispanics vote.

4) H-1B Cap as of April 9
On April 8, 2010, USCIS announced that it had received approximately 13, 500 H-1B petitions against the 65,000 cap and approximately 5,600 petitions against the 20,000 cap for individuals with advanced degrees.  Premium processing, for those who requested it, began on April 7.
Meanwhile SEVP muddles along.  SEVIS II is on hold, and recertification has been scaled back for what seems to be multiple times. The beginning of May could see 100 or fewer recertification notices, according to an April 2 NAFSA update.

Finally, from anecdotal evidence – ICE is out there and is making arrests of “lapsed” students, and serving “Notices to Appear” for removal hearings.
Many thanks for your comments, your suggestions and for referring your students, scholars and faculty members.

Please let me know if you have any questions, or if you would like copies of any of the materials covered.

Note: The information provided in this Memorandum is not legal advice. Transmission of this information is not intended to create, and receipt by you does not constitute, an attorney-client relationship. Readers must not act upon any information without first seeking advice from a qualified attorney. Neither the publisher, nor any contributor is responsible for any damages resulting from any error, inaccuracy, or omission contained herein. 
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