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MEMORANDUM

To:      International Education Program Administrators

1) Surveys, Reports, and Speculation 

· REPAIR Proposal in Congress

· USCIS Announces First Ten Areas for Agency Wide Policy Review 

· SEVIS Publishes “General Summary Quarterly Review”

· ICE Publishes Priorities for “Apprehension, Detention, and Removal of 

     Aliens”
2) USCIS Developments
· H-1B Cap Reaches 26,000 as of 7/23/2010

· Payment Options Expanded
· VSC Processing I-765 EAD Applications Within 75 Days

· Fee Waiver Form Proposed 
3) Visa Office Discusses Nonimmigrant Interview Waivers
4) CBP Discusses Elimination of Form I-94W and Entry Records
5) TPS Extended for: El Salvador; Registration Extended for Haiti
6) Physical Therapy Association Suspends Graduates from Certain Countries’ Academic Programs
1) Surveys, Reports, and Speculation 
· REPAIR Proposal in Congress

Since the President’s major speech on immigration on July 1, 2010 there has been very little follow up. The REPAIR proposal which was unveiled on April 29, 2010 (Real Enforcement with Practical Answers for Immigration Reform) by Senators Schumer, Reid, Menendez, Feinstein, and Leahy has not seen major follow up. Issues such as environmental and financial industry reform, as well as unemployment have pushed it aside. The speculation is whether there will be stand alone bills encompassing various parts of comprehensive reform. Will STEM students be permitted to file directly for a green card? Will the DREAM Act be passed? Only time and the election season will tell. 

· USCIS Announces First Ten Areas for Agency Wide Policy Review 

On April 15, 2010 USCIS launched a Policy Review which it described as “an unprecedented, top-to-bottom examination of the agency’s adjudication and customer service policies with the engaged participation of the USCIS work force and the public.” USCIS announced that they received nearly 5,600 responses from current immigrants as well as non-immigrants, employers, immigration attorneys and advocates, and 2,400 members of the USCIS workforce. Ten issues have been prioritized for agency wide review. USCIS advises that they are convening working groups to review these areas.
The designated areas are:

· National Customer Service Center 

· Nonimmigrant H-1B (specialty occupations) 

· Naturalization 

· Employment-Based Adjustment of Status 

· Family-Based Adjustment of Status 

· Employment-Based Immigrants Preference Categories 1, 2 (priority workers, professionals and holders of advanced degrees) and 3 (skilled workers and professionals) 

· Refugee and Asylum Adjustment of Status 

· Form I-601 (Application for Waiver of Ground of Inadmissibility) 

· General Humanitarian Programs 

· Employment Authorization and Travel Documents

USCIS did not specify the substantive issues which would be discussed under the various headings. However, having listened to various open telephone sessions, it would appear that poorly drafted and unnecessary RFEs, as well as poor quality adjudications resulting from poor quality training will head the list, hopefully, at last.
· SEVIS Publishes “General Summary Quarterly Review”

On July 1, 2010 SEVIS published its “General Summary Quarterly Review” for the quarter ending June 30, 2010. The survey may be found on the SEVIS website (www.ice.gov/sevis/). The summary is full of statistics regarding F, M, and J programs and students, broken down on a national and state level. California and New York lead the list for the most F-1 students with the City University of New York having the most F-1 students, and Columbia having the fifth highest in the country. China sends the largest number of students, and the leading major for F-1 students continues to be business. South Korea and India are the next two highest sources of students. Sixty nine percent of students are enrolled in Bachelors, Masters, or Doctoral programs.
· ICE Publishes Priorities for “Apprehension, Detention, and Removal of Aliens”

On June 29, 2010 AILA posted a Memorandum from John Morton, Assistant Secretary of ICE to all ICE employees regarding “Civil Immigration Enforcement: Priorities for the Apprehension, Detention, and Removal of Aliens.” The four page Memorandum discusses the priorities of aliens posing a danger to national security or a risk to public safety, recent illegal entrants, fugitives, or those who otherwise obstruct immigration controls, as well as detention and discretion issues. However, nowhere on the list of priorities is our friend, the Student and Exchange Visitor Information System. Has SEVIS become a step child? Have the practical results from SEVIS been so negligible that it no longer is considered worthy of mention? Will ICE maintain the SEVIS system only because it provides a big pot of money to the agency?
2) USCIS Developments 
· H-1B Cap Reaches 27,300 on 7/23/2010

On July 26, 2010 USCIS updated the H-1B cap count to advise that as of July 23, 2010, approximately 27,300 H-1B cap-subject petitions were receipted. 
Further, USCIS has receipted 11,600 H-1B petitions for aliens with advanced degrees. These numbers continue to be significantly below the totals for 2009. 

· Payment Options Expanded
On July 26, 2010 USCIS announced that it was expanding payment options at all domestic offices and stated that “customers may pay using checks…, money orders, and credit cards.” Cash is no longer a payment option. Checks and money orders must be made payable to “U.S. Department of Homeland Security.” It was mentioned that the agency already accepts credit cards in all field offices. These include Visa, Mastercard, American Express, and the Discover Network. International Operations Offices of USCIS located in U.S. embassies abroad may continue to accept cash. The start date for the program is October 1, 2010. No specific methodology is set forth for payment of fees by credit card for applications mailed to a Service Center. 
· VSC Processing I-765 EAD Applications Within 75 Days

The Vermont Service Center has announced that it is presently within the ninety day processing time for I-765 applications for OPT. VSC has noted that DSOs may contact the VSC School’s email box for any case that has been pending for more than seventy five days. RFEs may extend the seventy five day time frame. However, it must be noted that these times are based on the actual time period that the application is at the Service Center. Mail time getting to the Center and leaving the Center are not included.
· Fee Waiver Form Proposed 

On July 16, 2010 USCIS published a Proposal introducing a proposed fee waiver form, I-912. The Service advised that in meeting with stakeholders there were concerns about the absence of a standardized fee waiver criteria creating confusion about criteria and adjudication standards. The Service advised that the form was devised “through extensive collaboration with the public.” Currently, requests are made by an affidavit or unsworn declaration requesting a fee waiver and setting forth the reasons. The proposed form will not be introduced until it is finalized. No time frame has been set forth. 
3) Visa Office Discusses Nonimmigrant Interview Waivers
At a liaison meeting between the Visa Office of the Department of State and AILA held on March 24, 2010 various issued were discussed. Because Form DS-160, the non-immigrant visa application is electronic, a question arose regarding waivers of non-immigrant visa interviews, and whether the applicant will be required to be present in the country where the application was made. 
The Visa Office set forth the procedure for NIV submission and processing:
A. Following the transition to ten prints and the advent of technology allowing reuse of prints, posts worldwide were authorized to implement a no-appointment interview waiver program for eligible applicants, subject to the requirements listed in the 9 FAM 41.102 notes. The consular officer may issue a visa without requiring a qualified applicant to appear in person or provide new prints if the applicant is eligible for a waiver of the interview and has already provided ten prints in a previous NIV application. All posts worldwide have been collecting ten prints since December 31, 2007. Ten print collection capability was rolled out to posts incrementally, meaning not all posts implemented ten print collection on the same date. Visas do not have any information printed on them that indicates an applicant was ten-printed. Applicants should answer the DS-160 question “Have you been ten-printed?” to the best of their knowledge. 
VO allows posts to create their own post-specific NIV interview waiver procedures. Depending on the particular post’s specific interview waiver procedures, it may contact an applicant to advise him or her that the interview is being waived and the appointment canceled. We note, however, that many posts have procedures that instruct applicants who believe they qualify to have their interviews waived, based on outreach material provided on posts’ websites, to submit their completed applications by mail or designated courier. Applicants who have applied online by completing a DS-160 should submit the confirmation page with barcode as proof of application completion. 
Applicants who believe they meet the requirements for interview waiver may not submit their applications from abroad. Applicants must be present in their consular districts of normal residence in case a consular officer determines they do need to appear for interviews. [Emphasis supplied]
The criteria for waiver of visa interviews may be found in the “Federal Register” volume 71, number 242 (December 18, 2006) pages 75662-3, or in the “Code of Federal Regulations” at 22CFR41.102.
4) CBP Discusses Elimination of Form I-94W and Entry Records
The Minutes of the liaison meeting between CBP and AILA on March 25, 2010 described how entries/arrivals will be recorded for visa waiver applicants who have air and sea ESTA entries now that the I-94W will be eliminated. The Minutes state:
In late April or in May 2010, the I-94W will be eliminated for air and sea ESTA entries. A pilot project involving travelers from Ireland and New Zealand was very successful. Over 92% of the people with electronic I-94s 
have a confirmed departure (out of 70,000). Applicants are given a passport stamp in lieu of the I-94W that confirms the duration of stay. CIS and ICE have been notified of this change and the SAVE system has been changed accordingly. Persons reentering the US from Canada or Mexico during the 90 day duration can still be admitted without the I-94W. 

Under the Travel Promotion Act, signed into law on March 4, 2010, every ESTA entry will require a $10 fee to promote travel to the US. It is unclear how this charge will be implemented at this time. The law requires implementation in 6 months, but this will be a challenge. 

ESTA is a registered trademark, and CBP is working to prosecute those who use it improperly.
5) TPS Extended for: El Salvador; Registration Extended for Haiti
On July 9, 2010 the “Federal Register” carried a “Notice” extending the designation of El Salvador for TPS with an automatic extension of employment authorization documentation. The extension is from the current expiration date of September 9, 2010 through March 9, 2012. It is noted that there are approximately 217,000 El Salvadorans who are eligible for TPS extension. 

DHS has announced that the initial registration period for Haitians under the TPS program which was originally designated on January 21, 2010 through July 20, 2010 has been extended through January 18, 2011. The extension was provided for the reason that Haitian nationals are having difficulty obtaining documents establishing their nationality and identity, as well as gathering the funds necessary to apply for TPS, or learning the guidelines for fee waivers. The issue of whether or not Haitians are fearful of making the application to USCIS based upon their history with the agency, as well as insecurity about the length of the TPS program and what will happen when it ends was not mentioned. The extension notification did not mention the number of Haitians who have already applied. 

6) Physical Therapy Association Suspends Graduates from Certain Countries’ 


Academic Programs
On July 11, 2010 at 11:59pm the Federation of State Boards of Physical Therapy suspended graduates of physical therapy university programs in the Philippines, India, Egypt, and Pakistan from taking the U.S. National Physical Therapy Exam. This suspension impacts any individual who has received their first professional degree from a school in one of these countries. Therefore, an applicant in a U.S. Master’s physical therapy program would be barred from taking the NPTE if they received a first degree from one of these countries. It is noted that the Federation has been involved in a lawsuit in the Philippines for several years as a result of past incidents of alleged cheating regarding allegations of test takers memorizing questions and regurgitation the questions to other students. The allegations did not relate directly to the universities but to prior test takers and certain review centers. It was noted that other countries may be added to the banned list. 

The Federation will contact graduates from the affected physical therapy schools who have already registered for the NPTE to provide written instructions regarding when and under what conditions they will be able to take the NPTE. Jurisdiction physical therapy licensing authorities will be informed of the status of candidates from affected programs who have applied to their jurisdiction for licensure in separate correspondence.
It is unknown whether this suspension will continue and how it will be implemented. 
Many thanks for your comments, your suggestions and for referring your students, scholars and faculty members.

Please let me know if you have any questions, or if you would like copies of any of the materials covered.

Note: The information provided in this Memorandum is not legal advice. Transmission of this information is not intended to create, and receipt by you does not constitute, an attorney-client relationship. Readers must not act upon any information without first seeking advice from a qualified attorney. Neither the publisher, nor any contributor is responsible for any damages resulting from any error, inaccuracy, or omission contained herein. 

