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MEMORANDUM

To:      International Education Program Administrators

1) SEVP Moves

2) H-1B Developments 

· H-1B Count as of November 27, 2009 is 58,900

· USCIS Accepts H-1B Petitions absent Certified LCAs 

3) USCIS Revises and Restores O/P Agent Policy
4) DOL Publishes Performance Goals and Progress

5) Inspection Activity

· E-Verify Extended Through September, 2012

· “I E-Verify” Campaign

· ICE Focuses on Workplace Audits 

· ICE Publishes “I-9 Inspection Overview.”

· Sample ICE “Subpoena” 

6) I-134 Affidavit of Support Comment Period Extended

Eugene Goldstein, Esq.

Memorandum 

Page 2, December 2, 2009 

1) SEVP Moves

SEVP has announced that it has a new mailing address and recommends that all correspondence be mailed to: 

Student and Exchange Visitor Program
Attn: (Insert Branch Name or Job Title)

SEVP MS 5600

ICE

500 12th Street, SW

Washington, DC 20598

The new main telephone number is (703) 603-3400. Email addresses remain the same. SEVP also noted that the ICE website layout has changed, including the SEVP pages.

So, if anyone would like to ask Uncle Louie when SEVIS II will go live, this is the address to do it. Six months, mañana, n’shallah, whenever? 
2) H-1B Developments

· H-1B Count as of November 27,2009 is 58,900

On November 30, 2009 USCIS announced that as of November 27, 2009 the H-1B cap count was approximately 58,900 cap subject petitions. All H-1B petitions including the 20,000 exemption which has been filled, is now being charged against the general 65,000 cap. Usage appears to be speeding up rapidly. It is recommended that cap subject petitions be filed as soon as possible.
· USCIS Accepts H-1B Petitions Absent Certified LCAs

In order to file an H-1B petition, USCIS has long required that Certified Labor Condition Attestations must accompany the petition. Without the LCA, the petition is rejected. 

As many of you are aware, the Labor Department changed its LCA filing protocol several months ago. Users were promised a five day turnaround. However, because DOL was using a deficient database to review 
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employer tax I.D. numbers, LCAs were being denied on a regular basis. The problem is in the EIN database chosen by DOL, which is incomplete. The consequence is that LCAs are filed, take five days to adjudicate, and are rejected. Evidence of the IRS Tax ID number must then be submitted to a facility in Chicago. After five days that facility will verify the EIN and enter it into the DOL database. Thereafter, the LCA must again be filed and will be approved after five days. Therefore, what was supposed to take five days (and had been instantaneous) is now taking fifteen days. These delays have resulted in significant problems for those H-1B petitioners where the beneficiary is running out of time in status. It is also a problem in expeditiously filing a cap subject H-1B as numerous run out.
Therefore, on November 5, 2009 USCIS announced that between November 5, 2009 through March 10, 2010, it will accept H-1B petitions with proof of filing but without the actual certified LCAs. However, only H-1B petitions filed at least seven calendar days after the LCAs were filed with DOL, which include evidence of these filings, will be accepted. Petitioners will then need to wait until they receive a Request for Evidence (RFE) and then must submit the DOL certified LCA. Thirty days will be given for the RFE deadline. It is unknown when DOL will cure this problem. 
3) USCIS Revises and Restores O/P Agent Policy 
A “Memorandum” to Service Center Directors from Donald Neufeld, Acting Associate Director, Domestic Operations dated November 20, 2009 has changed the O/P policy directive regarding the role of managing agents which was issued several months ago.
The “Memorandum” effectively restores prior Service procedure which permitted managing agents to act, in the actual employer’s place, for the limited purpose of filing O and P petitions, provided that the relationship, authority and particulars of the duties and responsibilities are set forth. A copy of the “Memorandum” is posted on my website under immigreatNEWS.
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4) DOL Publishes Performance Goals and Progress

DOL has released analysis of its performance goals regarding permanent PERM labor certification applications and temporary LCAs. It was noted that for the quarter ending June 30, 2008 there was a 99.98% processing rate within seven days. For the quarter ending June 30, 2009 the processing rate was 99.11%. Unfortunately, denials of LCAs because of the DOL failure to recognize tax ID numbers are expected to still count as a case completion. 

The percentage of employer applications for permanent labor certification which were resolved within six months of filing for the quarter ending June 30, 2008 was 94%. For the quarter ending June 30, 2009 the percentage was 17%. This last statistic does raise a reasonable question. DOL puts a positive spin on this latter statistic by noting that “PERM program performance has risen slightly from 11% in the previous quarter to 17%.” DOL blames the decrease on the “impact of increasing integrity activities in light of the declining economy and continued filing for positions where there are U.S. workers.” 
It is noted that last year, DOL completed its backlog reduction program. The DOL problem was what to do with the backlog reduction workers who were no longer needed. It is believed that these workers were shifted to the PERM program with a mission of “increasing integrity.” Insuring integrity means closely reviewing and questioning all applications. It would seem that if the mission were to be critical toward applications, the processing of applications would be slowed down. Whether there has been an actual increase in application integrity is not mentioned. However, DOL has maintained its working staff, and their workers are not out of a job. ( 
5) Inspection Activity
The Obama administration has shifted its immigration compliance tactics away from work place raids and to employer compliance. In that light, there has been a significant increase in ICE activity directly against employers. 

There are several types of programs run by the Department of Homeland Security. The “2009 Government and Employer’s Working Together to 
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Ensure a Legal Work Force” program consists of three types of site visits which are currently being conducted. These are:
1. Risk Assessment Program fraud study. Applicable to any type of benefit program, including family and employment-based, this study is part of a joint program between USCIS and ICE. Applications and petitions are chosen at random, usually on a post-approval basis, for visits to help in designing profiles of potential fraud.
2. Targeted site visits. These visits take place where fraud is suspected, and consist of a visit to ask questions. Advance notice, including notice to counsel, is supposed to be provided.
3. Administrative site visits. These relate to religious worker and H-1B petitions. They generally are conducted by contractors who know nothing of immigration law. Religious worker visits are performed under the regulations for that category. For H-1B site visits, the contractors have been equipped with a set of specific questions, and all employers/beneficiaries should be asked pretty much the same questions, primarily reaching the issues of whether there's really an employer there, whether the employer knows it filed the petition, and whether the beneficiary is doing the work and receiving the wage indicated on the petition. H-1B visits are done on a post-adjudication basis, and are randomly selected. Each employer should receive only one such visit, but may receive different visits for different sites. 

These inspections would appear to be in addition to the old fashioned I-9 inspections.
· E-Verify  Extended Through September, 2012

On November 23, 2009 USCIS announced that, among other programs, the Department of Homeland Security Appropriations Act of 2010 signed by the President on October 28, 2009 extended E-Verify until September 30, 2012. The announcement mentioned that “more than 168,000 participating employers at nearly 620,000 work sites nationwide currently use the program.”
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· “I E-Verify” Campaign 

On November 19, 2009 the Department of Homeland Security released a press notice that Secretary Napolitano, ICE Assistant Morton, and USCIS Director Mayorkas announced a new campaign to recognize employers “committed to maintaining a legal work force.” It is not true that these folks were wearing their cheerleader suites and shaking pom poms, but they announced that the new “I E-Verify” campaign recognizes the approximately 170,000 businesses nationwide that seek to maintain legal work forces by using E-Verify to verify employment eligibility of new hires. The emphasis of the announcement was that E-Verify was “the law” and those who follow “the law” should be recognized. The implication appears to be that those employers who do not use E-Verity automatically employ an illegal work force – a rather questionable assumption as E-Verify is only mandatory for employers with U.S. government contracts. The cheerleaders are trying to make E-Verify sound easy. However, as the announcement stated “member companies must enroll in E-Verify, undergo an I-9 audit, adhere to IMAGE best hiring practices, and sign an official IMAGE partnership agreement with ICE. This process would appear to be somewhat time consuming, expensive, and open the employer to considerable legal exposure. 
· ICE Focuses on Workplace Audits
On November 19, 2009 ICE Assistant Secretary John Morton announced that 1,000 new work place audits will hold employers accountable for hiring practices, and noted that the department was increasing criminal and civil enforcement of immigration–related employment laws and “imposing smart, tough, employer sanctions to even the playing field for employers who play by the rules.” The 1,000 businesses were served with audit notices in the week of November 16, 2009. However, names will not be released because of the ongoing, law enforcement sensitive nature of these audits. The audits involve a comprehensive review of I-9s. 
· ICE Publishes “I-9 Inspection Overview.”

Coincidently, ICE has published a “Form I-9 Inspection Overview” which was prepared by their Work Site Enforcement Unit, Office of Investigations and posted by AILA on November 19, 2009. The publication is posted on my website under “Updates for International Educators and Students” on the immigreatNEWS tab.
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· Sample ICE “Subpoena”
Also posted on my website is a sample subpoena for a Forensic Audit of I-9 forms as well as payroll rosters, monthly reports, unemployment insurance, quarterly tax reports, and federal quarterly tax withholding statements, among other items. Unfortunately, the subpoena does not set forth its actual subpoena authority, nor its subpoena enforcement authority. 
6) I-134 Affidavit of Support “Comment Period” Extended
On November 12, 2009 the “Federal Register” carried a Notice by USCIS extending its Information Collection Request for form I-134, the Affidavit of Support. It was noted that the total number of respondents for this form was 45,000 at a one hour and thirty minute per response time rate. The form is used not only in the F-1 student context, but also to support all derivative applications in the non-family immigrant context, i. e. families of employment based immigrants.
Many thanks for your comments, your suggestions and for referring your students, scholars and faculty members.

Please let me know if you have any questions, or if you would like copies of any of the materials covered.

Note: The information provided in this Memorandum is not legal advice. Transmission of this information is not intended to create, and receipt by you does not constitute, an attorney-client relationship. Readers must not act upon any information without first seeking advice from a qualified attorney. Neither the publisher, nor any contributor is responsible for any damages resulting from any error, inaccuracy, or omission contained herein. 
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