LAW OFFICES OF 

EUGENE GOLDSTEIN AND ASSOCIATES

150 BROADWAY, SUITE 1115

NEW YORK, NY 10038

212-374-1544

Fax 212-374-1435 

EGLAW@AOL.COM
http://www.eglaw-group.com
Lucy G. Cheung, Esq. 
(Admitted in Mass.)











     _________











Jacqueline Singh











Ana Peña











Legal Assistants
February 1, 2010

MEMORANDUM

To:      International Education Program Administrators

1) Haiti Update 

2) J-1s Will Not Receive Cap Gap “Bridge”

3) SEVIS II – Where Are You?

4) USCIS H-1B Guidance 

5) ICE Closes Varick Street Jail 

6) ICE Uses Twitter and YouTube to Increase Public Outreach 

7) USCIS Fraud Report Sheet
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1) Haiti Update 

The first item for this month remains the human aftereffects of the earthquake in Haiti. The guiding directive from USCIS is the Memorandum published on January 15, 2010 which may be found on my website at www.eglaw-group.com/immigreatNEWS-for-International-Educators.html. The Memorandum addresses status issues for both legal and undocumented Haitians. Its thrust is that USCIS will liberally interpret and adjudicate all Haitian applications for benefits, but only as they are able to do within the confines of statute and regulation. This approach is the only legal one which USCIS can take. Unfortunately, individual human beings, and their individual problems do not always conform to administrative regulations. An example of this problem is found in the broadcast message from SEVIS to all Designated School Officials of January 20, 2010 (number 1001-06). This message is quite helpful, and discusses Service initiatives including reduced course loads for medical reasons, including psychological. It also discusses student employment issues including applications for severe economic hardship.
Of concern, however, is the SEVP discussion of Temporary Protective Status (TPS). The problem is that the broadcast message does not set forth that a TPS beneficiary is not considered to be “in status” for purposes of F-1 status, change, extension, or adjustment of status. TPS will permit the individual to reside and work in the United States during the designated eighteen month period, or as extended by subsequent USCIS Notice. However, as the TPS beneficiary is not considered to be “in status” for purposes of extension, change of status or adjustment of status, it is strongly suggested that the potential F-1 TPS applicant be counseled regarding the implications to their long term immigration status and objectives, before she/he applies for TPS. Although, reasonably based speculation is that the TPS designation may be extended for many years, there will be an end. That end will leave the TPS beneficiary with no status and no ability to extend, change, or adjust their status to lawful permanent resident. 

Unrelated to the above, the Institute of International Education (IIE) is offering emergency assistance for Haitian students provided, they are in appropriate non- immigrant visa status, and can demonstrate serious disruption of their financial ability to continue status. These emergency assistance grants will be limited to $2,000.00 to undergraduate and graduate students. Institutions will be limited to five students each. The website address is www.iienetwork.org. 
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2) J-1s Will Not Receive Cap Gap “Bridge”

The minutes of a USCIS National Stakeholder Meeting held on January 26, 2010 noted at Question and Response number eight, that the F-1 cap gap bridge relief which permits those F-1 visa holders who have approved change of status to H-1B effective on the start of the next fiscal year, to remain in status and be employed until that date, will not be extended to J-1 visa holders. The Q &A follows:
8. Question: The cap on H1-B visas has been reached for both cap subject applicants and Masters degree holders for 2009. The Director of USCIS has regulatory authority to “bridge” the gap for F and J visa holders whose stay will expire before new visas are available on October 1, 2010 pursuant to 8 C.F.R. 214.2(j)(1)(vi). USCIS has already extended the bridge to F visa holders. Will USCIS also extend this bridge to J visa holders for 2010 as they did in 2000? 

Response: The interim final rule on Optional Practical Training published in the Federal Register on April 8, 2008 permanently codified the “cap gap” in the regulations, by automatically extending any employment authorization and duration of status of an individual in F-1 status, for whom an H-1B petition has been timely filed, until October 1 of the fiscal year in which the H-1B visa is being requested. The rule eliminates the need for yearly ad hoc determinations and publication of Federal Register notices announcing the “bridge.” The rule applies only to nonimmigrants in F-1 status and not to those in J-1 status. The final rule on Optional Practical Training will be published soon by ICE’s Student and Exchange Visitor Program (SEVP). At this time, USCIS does not envision that the “cap gap” will be extended to those in J-1 status for 2010.
3) SEVIS II – Where Are You?

While SEVIS II appears to be on an indefinite hold while a reevaluation of the release schedule takes place because of the complexity of SEVIS II, the addition of customer account functionality, and the enhancement of quality assurance, SEVP has gone ahead with its required Privacy Act Systems Records Notice in the “Federal Register.” This “Modification to an existing system of records” was published in the “Federal Register” of January 5, 2010 and is an indication that SEVIS II is intended to go into effect. A review of the Privacy Notice requirements provides some insight into what the program will require, including “personal information on officials of approved schools and designated sponsors.” Home addresses for school/sponsor officials will also be included. Let your institution’s President know that their personal contact information will be a part of this database. 
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4) USCIS H-1B Guidance 

On January 13, 2009 USCIS issued a Memorandum regarding “… Establishing the Employee - Employer Relationship in H-1B Petitions.” For those of you doing H-1B petitions, while counseling students regarding their right to incorporate and then file as the employee of the corporation, the Memorandum is of major significance. The Memorandum creates new issues regarding corporate employment by redefining the terms “employer” and “employee.” This change modifies fifty years of Service precedent and has been strongly questioned as being contrary to law because of failure to follow procedures for making new regulations under the Administrative Procedure Act, among other reasons. In any event, those of you counseling students in schools working in the fine arts, performing arts, or business may need to counsel students regarding the implications of this Memorandum which may be found on my website at: www.eglaw-group.com/immigreatNEWS.html.
5) ICE Closes Varick Street Jail

Although no student intends to wind up in immigration custody, and no DSO or RO looks forward to their students winding up in jail (except maybe in a few cases), it is an eventuality that can happen. For many years a USCIS/ICE/CBP detention facility was located at 201 Varick Street in Manhattan. That facility was scheduled to be relocated to Hudson County, New Jersey at the end of January. The intention of the move is to create more humane facilities which will comply with national detention standards. The facility will be located in Kearny, New Jersey, a one hour trip by PATH train and bus from Manhattan.

6) ICE Uses Twitter and YouTube to Increase Public Outreach 

On January 14, 2010 ICE published a notice that it is using Twitter and YouTube to both “engage and educate” the public about the agency’s enforcement efforts and its mission to keep the homeland safe. The ICE notice provides the particulars: 
With Twitter (www.twitter.com/wwwICEgov (http://www.ice.gov/exec/leaving.asp?url=http://www.twitter.com/wwwICEgov)) the public is able to follow breaking news from ICE and access useful information from the agency. ICE's YouTube channel (www.youtube.com/wwwICEgov
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(http://www.ice.gov/exec/leaving.asp?url=http://www.youtube.com/wwwICEgov)) offers viewers a glimpse into ICE with videos highlighting the agency's national 
security role, special capabilities, enforcement operations, public awareness campaigns and ceremonies. "Using these social media tools allows ICE to reach a broader audience and share news about our efforts to keep our communities safe," said ICE Assistant Secretary John Morton. "As more citizens shift to these sites as a source of news and information, we are adapting to reach this audience."
7) USCIS Fraud Report Sheet

On January 28, 2010, AILA posted the USCIS “Fraud Referral Sheet” an investigatory tool which was submitted into evidence by ICE during a removal proceeding. 

The sheet is a very interesting look into agency functioning and culture. Unfortunately, the printed instructions, if any, were not made available. Assumedly, they say that each fraud indicator must be seen in the context of others, and as part of the entire context. The sheet is on my website. The I-539 Student Visa Fraud Indicators Guide can be found on page three. 
Many thanks for your comments, your suggestions and for referring your students, scholars and faculty members.

Please let me know if you have any questions, or if you would like copies of any of the materials covered.

Note: The information provided in this Memorandum is not legal advice. Transmission of this information is not intended to create, and receipt by you does not constitute, an attorney-client relationship. Readers must not act upon any information without first seeking advice from a qualified attorney. Neither the publisher, nor any contributor is responsible for any damages resulting from any error, inaccuracy, or omission contained herein. 
