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MEMORANDUM

To:      International Education Program Administrators

1) H-1B Developments

a. The Infamous 1/8/10 H-1B Memo

b. Who Pays the H-1B Fraud Fee?

c. I-129 Comment Request

2) I-765 Revised Filing Instructions

3) Photo Instructions from London

4) NAFSA Publishes SEVIS II Milestone Matrix

5) DS-156 Questions Set to Music

6) Miami Language School Busted By ICE
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1) H-1B Developments

a. The Infamous 1/8/10 H-1B Memo 
Last month’s memo discussed what has been called the “Infamous Neufeld Memo.” This Memorandum was one of a number of USCIS Headquarters Memorandums which had made substantive changes in interpretating the law by using changes to the Officer’s Field Manual, instead of Notice of Proposed Rulemaking under the Administrative Procedure Act. Among other things, this Memorandum changed a long standing precedent - of more than 50 years - to determine that an individual with a substantial interest in an H-1B petitioner cannot, in most cases, qualify as a beneficiary of an employment-based non-immigrant or immigrant visa. This type of H-1B has become very important in the performing arts, fine arts, and small business entrepreneur petition – especially for business school graduates who no longer can find jobs, but must begin their own small businesses.

As a result of this Service Memorandum, as well as other attempts to end-run substantive legal rulemaking procedures, various business and legal entities, are beginning to apply pressure to reverse this process. This form of pressure has already alleviated improper restrictions in the O-1 category. Perhaps, certain members of the permanent bureaucracy were waiting for the opportunity provided by an absence of leadership between the change from the Bush to the Obama administrations to push their own agendas. Time will tell.  

b. Who Pays the H-1B Fraud Fee?
In a Practice Pointer regarding payment of the H-1B Fraud Fee at the Vermont Service Center, AILA discusses filing tips by the VSC which mention that the attorney or the beneficiary may submit the I-129 H-1B $500.00 fraud fee. This information confirms an April, 2005 Service Center Operations Teleconference which stated that “the five hundred dollar fraud fee may be paid by the beneficiary or by a third party.” Payors should be cautious to avoid deducting five $500.00 fraud fee from the total pay package of the H-1B beneficiary in determining whether the “required” wage has been paid. However, it must be remembered that the “training fee” which is $750.00 for a petition with 25 employees or less, or $1,500.00 for a petitioner with 26 employers or more, must be paid by the employer.
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c. I-129 Comment Request
Periodically government agencies are required to submit their forms for Office of Management and budget review. On February 17, 2010 USCIS submitted form I-129 for Comment Request. The I-129 is the primary application for the H-1B category as well as the H-2, H-3, E, I, L, O, P, Q, and R visas. However, the vast majority are for H-1Bs. USCIS estimates that there are an average of 364,048 responses at 2.75 hours per response and 18,500 primary Religious Workers at 3 hours per response. Wouldn’t you rather be reading Shakespeare? 
2) I-765 Revised Filing Instructions

On February 25, 2010 USCIS announced revised I-765 (Employment Authorization) filing instructions. The change in filing instructions indicates a transition from Service Center filings to Lockbox filings for more centralized intake.
According to the USCIS news release: 

Beginning February 24, 2010 applicants must now submit Form I-765 to one of the USCIS Lockbox facilities or the USCIS Vermont Service Center, based on the classification under which they are filing. Detailed guidance can be found in updated Form I-765 instructions as well as at www.uscis.gov.

The Service Centers will forward incorrectly filed applications to the USCIS Phoenix and Dallas Lockbox facilities for the first 30 days, until March 26, 2010. After March 26, 2010, applications incorrectly filed at USCIS Service Centers will be returned to the applicant, with a note to send the application to the correct location.

When filing Form I-765 at one of the USCIS Lockbox facilities, you may elect to receive an email and/or text message notifying you that your application has been accepted. You must complete an E-Notification of Application/Petition Acceptance (Form G-1145), and attach it to the first page of your application.

Form I-765 may be electronically filed (e-filed) with USCIS when submitted under certain categories. View our Web site for a list of who is eligible to e-file Form I-765.
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3) Photo Instructions from London

On February 23, 2010 AILA released a Practice Pointer regarding the London form DS-160 Nonimmigrant Visa Application. The Practice Pointer sets forth important guidance for preparation of acceptable photos which is useful guidance for all photos:

· The photos must be no older than 6 months;

· The photos must measure exactly 2 inches by 2 inches;

·  The photo should show a clear, front view, full face of the applicant;

· Unless worn daily for religious reasons, all hats or headgear should be removed for the photo;

· Eyeglasses worn on a daily basis can be worn for the photo. However, there should be no reflections from the eyeglasses that obscures the eyes. Dark glasses or nonprescription glasses with tinted lenses are not acceptable unless you need them for medical reasons;

· Uniforms, clothing that looks like a uniform, and camouflage attire should not be worn in photographs except in the case of religious attire that is worn daily. Otherwise, normal street attire should be worn;

· A parent or guardian may not appear in the photo of a minor child; the child must be the only subject;

· Nothing used to support the minor child, whether by mechanical or human means, should be in the camera's frame; 

· Only original photos are acceptable. Photos copied from recent driver licenses or other official documents that are copied or digitally scanned will not be accepted and the photos must not be retouched to alter the applicant's appearance in any way.
4) NAFSA Publishes SEVIS II Milestone Matrix

The Nafsa.news of February 23, 2010 set forth a “NAFSA SEVIS II Milestone Matrix.” This descriptive Matrix was developed by NAFSA to “illustrate the milestones that must occur along the way towards implementation of SEVIS II.” The Matrix identifies the various steps in the regulatory and technical process and is designed to assist schools in understanding just where SEVIS II is at the present time (which is probably somewhere between a rock and a hard place).
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5) DS-156 Questions Set to Music

Credit must be given to our hard working Foreign Service colleagues performing their stressful duties in lonely posts far from home. The result of this stress may be found at http://www.ilw.com/articles/2010,0224-schwartz.shtm, or you can also listen to the musical version of the new DS-156 at http://www.youtube.com/watch?v=tO3cie1w1kc.
6) Miami Language School Busted by ICE
The “New York Times” of March 5, 2010 carried a story that 80 arrests were made in connection with a language school which was allegedly a front for the sale of I-20s. The story may be found at http://www.nytimes.com/2010/03/05/us/05fraud.html?ref=todayspaper&pagewanted=print.
Many thanks for your comments, your suggestions and for referring your students, scholars and faculty members.

Please let me know if you have any questions, or if you would like copies of any of the materials covered.

Note: The information provided in this Memorandum is not legal advice. Transmission of this information is not intended to create, and receipt by you does not constitute, an attorney-client relationship. Readers must not act upon any information without first seeking advice from a qualified attorney. Neither the publisher, nor any contributor is responsible for any damages resulting from any error, inaccuracy, or omission contained herein. 

