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Legal Assistants
May 4, 2010
MEMORANDUM

To:      International Education Program Administrators

1) The Immigration Act of 2010?

2) SEVP Policy Guidance

3) H-1B Cap Numbers

4) VSC Opines on School Attendance by B-2 Dependants

5) CBP Advises on: “How to Record Departure from the United States After the Fact”

6) TSC Announces New E-mail Address

7) DOS Seeks Comments on J-1 SEVIS

8) John Jay College of CUNY Sued by Justice Department for Job Discrimination Against Noncitizens

9) A U.S. Consular Officer on Issuing Student Visas

1) The Immigration Act of 2010?

The debate goes on. Will we have an Immigration Act before the November election? Will the Arizona racial profiling law jumpstart a debate in Congress? It is interesting to note that shortly after the Arizona legislation, several U.S. Senators issued a twenty six page “Conceptual Proposal” called the “Real Enforcement with Practical Answers for Immigration Reform (REPAIR).” The Proposal is a recitation of what would go into a new act – and has something for everyone including the DREAM Act, and Senator Schumer’s national I.D. card. AILA has summarized the Proposal in six pages, if any one would like a copy, please let me know.

Shortly after the passage of the Arizona legislation, the White House issued a Press Release on April 29, 2010 regarding fixing the nation’s broken immigration system and how this “fix” is a federal responsibility, although the President had not previously been aggressive on this issue. Some of the debate may be found in the “New York Times” of April 27, 2010. However, it would appear that despite immigration legislation being written off for this year, the conservative Arizonans may have brought the bill back to life. Perhaps, if the pro immigration forces are successful in recasting the issue as a civil rights campaign they could be successful in inspiring the White House and Congress. Interesting articles can be found in the “New York Times” of May 1st and May 2nd at http://www.nytimes.com/ and links can be found on my website under Developments in New Immigration and Laws.
2) SEVP Policy Guidance

NAFSA has published “SEVP OPT Policy Guidance 1004-03.” The “Guidance” is a thirty six page update to former OPT “Guidance” which is now superseded. The “Guidance” discusses OPT policy, H-1B petitioning, STEM extensions, and CIT codes as well as cap gap issues. Unfortunately, it is mandatory reading – all thirty six pages. The Guidance may be found at http://www.nafsa.org/resourcelibrary/default.aspx?id=19843.
3) H-1B Cap Numbers

The H-1B season has begun and as of the latest count from USCIS on April 15, 13,600 cap eligible petitions had been received, and 5,800 H-1B master’s exemption petitions had been received. It is unknown why CIS has not updated these numbers more recently.
4) VSC Opines on School Attendance by B-2 Dependants

The AILA – VSC Liaison Minutes of April 6, 2010 (see memo of April 13, 2010) sought guidance on the issue of attendance at school by B-2 dependants. VSC answered this issue which was posted by AILA on April 28, 2010. The original question together with the VSC “clarification” follows:
1. Student based & I-539 Petitions

a. Q6 – please advise when you anticipate receiving guidance          

    on this issue (attendance of school by B-2 dependents)
Original Stake holder Question - Members have reported receiving denials of I-539s for dependent children of B-1 applicants (including NAFTA B-1s) because the derivative children either intend to attend school or are enrolled in school when a change is requested. There is specific guidance in the Adjudicator’s Manual, Inspector’s Field Manual and FAM that the attendance in school by B-2 dependents is clearly incidental to status as they are accompanying the principal B-1. However, the VSC has denied the I-539s quoting 8 C.F.R. 214.2(b)(7). Please clarify.

VSC Clarification

According to 9 FAM 41.61 N9.2-1 a B2 can attend a short course of study (less than 18 hours per week) if it is incidental to their stay and the purpose of attendance is recreational or avocational. Attending a public or private school full-time is not considered recreational or avocational. According to 9 FAM 41.11, N5.2 a principal alien’s child entitled to derivative nonimmigrant classification is not required to qualify under INA101(a)(15)(F) as a nonimmigrant student, even though the child will attend school. Per headquarters guidance, there are no principal and derivative classifications for B1 or B2 nonimmigrants. Each B1 or B2 must establish eligibility on their own. They do not derive their status merely because they are the dependent spouse or child as in nonimmigrant classifications such as H4 and L2. Further, the Foreign Affairs Manual and Inspector’s Field Manual are not binding on USCIS. We are bound by our regulations at Title 8, Code of Federal Regulations, Section 214.2(b)(7).

The Adjudicator’s Field Manual, Section 30.1(b) states:

There is a significant body of information available concerning what activities are or are not appropriate for particular visa classifications. The B-1 and B-2 classifications have historically been the object of many such interpretative discussions. If you have any questions concerning particular activities, you should consult available resources including: 8 CFR 214.2; (emphasis added) Chapter 15.2 of the Inspector’s Field Manual; the Department of State’s Foreign Affairs Manual (FAM), and precedent decisions.

Title 8, Code of Federal Regulations, Section 214.2(b)(7) states:

Enrollment in a course of study prohibited. An alien who is admitted as, or changes status to, a B-1 or B-2 nonimmigrant on or after April 12, 2002, or who files a request to extend the period of authorized stay in B-1 or B-2 nonimmigrant status on or after such date, violates the conditions of his or her B-1 or B-2 status if the alien enrolls in a course of study. Such an alien who desires to enroll in a course of study must either obtain an F-1 or M-1 nonimmigrant visa from a consular officer abroad and seek readmission to the United States, or apply for and obtain a change of status under section 248 of the Act and 8 CFR part 248. The alien may not enroll in the course of study until the Service has admitted the alien as an F-1 or M-1 nonimmigrant or has approved the alien's application under part 248 of this chapter and changed the alien's status to that of an F-1 or M-1 nonimmigrant. (Added 4/12/02; 67 FR 18062)

The Foreign Affairs Manual, Volume 9, Section 41.11, Note 5.2  states:

A principal alien’s child entitled to derivative nonimmigrant classification from the principal alien is not required to qualify under INA 101(a)(15)(F) as a nonimmigrant student, even though the child will attend school in the United States while accompanying the principal alien.

The Foreign Affairs Manual, Volume 9, Section 41.61, Note 9.2-1 states:

a. Aliens coming primarily for tourism but engaging also in a short course of study (less than 18 hours per week) are properly classified for B-2 visas. You should insert the following notation below the visa: "STUDY INCIDENTAL TO VISIT; Form I-20, Certificate of Eligibility for Nonimmigrant (F-1) Student Status-for Academic and Language Students NOT REQUIRED." (See 9 FAM41.31 N13.6.)

b. An alien enrolling in such a school may be classified B-2 if the purpose of attendance is recreational or avocational…

5) CBP Advises on: “How to Record Departure from the United States After the
 Fact”
On March 26, 2010 USCBP updated a February 24, 2004 instruction on recording departures from the United States after the fact. This guidance is quite useful and may be found at https://help.cbp.gov/app/answers/detail/a_id/752.
6) Texas Service Center Announces New E-Mail Address

On or about April 22, 2010 the Texas Service Center announced the creation of a new email account which will service individuals who have applied for employment-based green cards with certain specific issues. The TSC notice follows: 
USCIS Texas Service Center (TSC) announces the creation of a new email account designed to assist applicants when they need to communicate with TSC regarding specific employment-based I-485 application scenarios.  The email address for this purpose is:  EBUPDATE.Tsc@dhs.gov.  
The purpose of this email account is to provide a method by which applicants can inform the TSC of certain specific situations involving employment-based I-485s. Those situations are:

1. notifying TSC when an applicant is eligible for porting under AC21;
2. notifying TSC when an applicant has multiple approved I-140s and one has a current priority date;
3. notifying TSC when an applicant is eligible for cross-country 
chargeability; and
4. notifying TSC when an applicant has a case that should be transferred due to eligibility for adjustment on another basis (i.e. based on an I-130 with a current visa date).

This email account does not replace general inquiry processes in place for USCIS; general inquiries received at this email account will not be addressed. 
For more information, please see the attached documents regarding the new email account protocol and regarding the general inquiry process.
…
7) DOS Seeks Comments on J-1 SEVIS

The “Federal Register” of April 22, 2010 carried a “Notice of request for public comments” for a sixty day notice of proposed information collection regarding the Exchange Visitor Program and SEVIS. The “Notice” seeks comments regarding a revision of the currently approved information collection. It is noted that the J program has 191,810 respondents with 1,623,447 responses at eight hours per response for the DS-3036, twenty minutes for the DS-3037 and forty five minutes for the DS-7000 with a total estimated burden of 1,323,260 total hours. Unfortunately, the comment request is not seeking information on better alternative uses at this time.
8) John Jay College of CUNY Sued by Justice Department for Job Discrimination 


Against Noncitizens 

For those of us who think ‘it can’t happen to me’, John Jay College of the City University of New York has been sued by the Office of Special Council for Immigration- Related Unfair Employment Practices of the U.S. Department of Justice alleging that the school engaged in a pattern of job discrimination against noncitizens who were authorized to work. The lawsuit was mentioned in the “New York Times” on April 17, 2010 and notes that it is considered the first in years to “crack down on immigration – related discrimination against noncitizens…” The suit alleges that the college violated provisions of immigration law by demanding extra work authorization documents from at least 103 individuals since 2007, rather than accepting the work eligibility documents set forth on the I-9. Civil 
penalties of $1,100.00 for each individual, as well as additional measures to overcome the effects of discrimination are being sought. The article noted that the college had agreed “in principle” to settle the case and fully compensate the original complainant, in addition to providing comprehensive training to prevent any recurrence. 

9) A U.S. Consular Officer on Issuing Student Visas

For those who are curious about how the other half lives, you might want to check http://www.mutteringbehindthehardline.com/2010/03/uninvited.html for an interesting statement by a consular officer regarding the issuance of visas. The following is an excerpt about student visas: 

How can you not get a charge out of watching a student bounce up and down in ecstasy, when you tell them they'll get their visa in 2-3 days by courier, and wish them good luck in university? Pure, unadulterated joy. You're sitting in a front row seat at the opening act of the great play of this person's adult life. And you have the honor of sharing that with them, confident that they'll gain an education and return to build a better life for themselves and country for their compatriots. 

But you refuse a few students, too, because you just can't imagine any scenario in which they'd return. Terrible job prospects upon return, no compelling family ties, no vision of the future in their home country that they can articulate. And upon refusal, the barbed comments you sometimes endure of, 'You're ruining my life.' And they are quite possibly right. This was their Charlie-and-the Chocolate-Factory golden ticket. And you pray that you were right about that decision, because your face will leave an indelible image in the memory of that young man or woman as the single obstacle to the better life they imagined for themselves. 

I don't know. Maybe I've got a melodramatic streak. But I sometimes get what I think must be a bit of a sense what it must be like for an obstetrician attending a birth or a doctor at a bedside as a patient succumbs to a terminal illness. Because for the individuals involved, some of the most pivotal moments of their lives happen before my very eyes and unfold based on a decision I must make. 

What a burden and a privilege.

Many thanks for your comments, your suggestions and for referring your students, scholars and faculty members.

Please let me know if you have any questions, or if you would like copies of any of the materials covered.

Note: The information provided in this Memorandum is not legal advice. Transmission of this information is not intended to create, and receipt by you does not constitute, an attorney-client relationship. Readers must not act upon any information without first seeking advice from a qualified attorney. Neither the publisher, nor any contributor is responsible for any damages resulting from any error, inaccuracy, or omission contained herein. 
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