LAW OFFICES OF 
EUGENE GOLDSTEIN AND ASSOCIATES

150 BROADWAY, SUITE 1115

NEW YORK, NY 10038

212-374-1544

Fax 212-374-1435 

EGLAW@AOL.COM
Lucy G. Cheung, Esq. 
(Admitted in Mass.)










     _________










Jacqueline Singh











Ana Peña











Legal Assistants
November 2, 2009

MEMORANDUM

To:      International Education Program Administrators

1) Visit http://www.eglaw-group.com
2) E-Verify Extended Through September 30, 2012
3) H-1B “Compliance Review Report” Instructions Available
4) HIV Entry Bar Removed

5) DV-11 Applications Increase
6) Services Center Meeting Reports

· California Service Center Stakeholders Meeting July 29, 2009

· Nebraska Service Center 7/29-30/2009 NAFSA Reg Ombuds, Open House

· Texas Service Center August 6, 2009 Reg Ombuds 
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1) Visit http://www.eglaw-group.com
As you may already have seen, I have given into modern times and have introduced my firm website which may be visited at http://www.eglaw-group.com The website will publish the latest immigration issues as soon as they are available. It will also be a place to find past Monthly Memos. We have put much time and thought into making the website a useful resource. We hope you enjoy using it.  
2) E-Verify Extended Through September 30, 2012
Among several other immigration related laws which have been approved by Congress and the President, E-Verify has been extended to September 30, 2012. The religious worker, Conrad 30 medical waiver program, and the million dollar investment EB-5 program were also extended.
The legislation requires that the GAO conduct two studies of E-Verify: one for tentative non confirmation rates, and the other for the effects of the program on small entities. 
3) H-1B “Compliance Review Report” Instructions Available
As a result of the H-1B $500.00 fraud detection fee, USCIS has been sending outside contractor representatives to make on-site visits of H-1B petitioners’ facilities. On-site visits to well established universities, cultural institutions, and small businesses have been reported. Apparently, there is no “triage” with discretion based upon petitioner’s reputation, common knowledge, or common sense.

A copy of the “Compliance Review Report: Job Aid for Employment (H-1B) – Based” became available through AILA on October 14, 2009. This publication marked “For Official Use Only” is a five page set of instructions for site visitors to focus on the information observed by USCIS at work sites. It requires site inspectors to “identify themselves with USCIS issued credentials prior to speaking with individuals.” Site inspectors first priority is to speak with petitioners, or knowledgeable representatives. The instruction specifically states that if an attorney’s presence is requested, and the attorney is not immediately available, the site visit is to be 
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terminated and a report is to be made that a request for counsel was made. Further, visits will not be conducted if “an officer safety issue” is present. Specifically mentioning that “USCIS is dedicated to being respectful of all cultures and backgrounds,” site inspectors are expected to demonstrate “…respect for the diversity of American society [as] of paramount importance.” The reviewing report goes on to define various terms and instructs the site inspector to report on the physical nature of the premises, as well as their contact with organizational representatives in order to make a determination as to whether the organization is legitimate and knowledgeable about the H-1B petitioner and the beneficiary. I have posted a copy of the “Compliance Review Report” at http://www.eglaw-group.com under immigreatNEWS, Developmens in New Immigration Laws. 
4) HIV Entry Bar Removed

On Friday, October 30, 2009 President Obama signed off on a regulatory change which eliminates HIV from the definition of “communicable disease of public health significance” and removes HIV from the scope of excludable grounds for arriving aliens. 
5) DV-11 Applications Increase
An October, 2009 “Consular Affairs Update” reported that: “In the first week of the 2011 Diversity Immigrant Visa Program, (DV-2011), applicants from around the world submitted over 900,000 entries - a 63% increase over the same period last year. More than thirteen million entries are expected before the registration period ends. That would make the odds approximately, 0.004230769%, although I continue to meet many optimists. 
Recent statistics show that 46,629, 40,076, 46,135 DV visas were issued in 2008, 2007, and 2006 respectively. The discrepancy may be attributable to winners with statutory disqualifications, winners who did not meet the educational or experience qualifications, or those caught up in bureaucratic delay. 
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6) Service Center Meeting Reports
NAFSA recently published Minutes from various Service Center meetings. Some of these Minutes provide useful information, or at least insight into the Service Center’s thought processes.  
· California Service Center Stakeholders Meeting July 29, 2009 
The Minutes of the California Service Center Stakeholders Meeting held on July 29, 2009 had several Q&A’s of interest:
20 Q: COS I-539 to F-1: What happens if during the time CSC is

processing the case, the I-20 start date has lapsed? Will you require a new original I-20 with a deferred start date? Should DSO’s defer the start date in SEVIS?
A: DSOs DO need to defer the start date in SEVIS, but that

   
CSC DOES NOT require the submission of a new I-20 (as in      

   
an original or even copy of the I-20). Of course, an individual

Adjudicator MAY ask for an I-20 (copy or original) on a case-by-case basis.

27 Q: For OPT applications, does CSC require copies of I-20s to 

show CPT history or can the history be accessed in SEVIS?



     A: Yes, I-20 copies are required. 






Rebuttal: Seems different standards are in place with 

     VSC vs. CSC






A: VSC and CSC are trying to work together on the 

list of required documents. Product Line managers have monthly teleconference to discuss issues. We share templates for letters, etc.


31 Q: I-539 for a COS to F-1: will CSC consider using Department

of State FAM guidelines/standards for establishing ties to home countries for minor/young applicants who do not own property or have bank accounts?
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A: 
Applicant can submit an affidavit of support from family in foreign countries.


35 Q: COS from B-2 to F-1: Will CSC deny application if start date
is beyond 30 days after expiration of I-94? And if the start date is beyond 30 days at time of adjudication, does CSC request for a new I-20?



     A:
Start date of school must be within 30 days of the ending 

date of the B-2’s I-94. Can’t approve it if it is beyond 30 days. Will need a new I-20 if it is more than 30 days after the start date. 

43 Q: I-20 start date issued and several related questions…
· What if the I-94 end date has passed because an

application was not adjudicated within the time period    

granted on the I-94?

· RFEs have been asking for the original I-20s.

· DSO should be deferring the start date of the I-20 in SEVIS  so that CIS can see the dates in SEVIS. If not in SEVIS, then should RFE.

· What should be done if all of the RFE items were already included with the original petition? We know that we should respond to all RFE items, but is there a way the RFE could be more clear as to what you are requiring? If it is for financial documentation, maybe the RFE could indicate that you want different financial information so that we are not sending the same financial information.

A: CSC tries to tailor RFE letter. Adjudicator will try not to request for duplicate information. If RFE is asking for information already included in original application, then point this out when responding to the RFE. If there is a pattern of requesting for documents that was included in application, it could be a training issue. 
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· Why are RFEs for COS to F-1 requesting applicants to document actual clock hours to proof full time status? Clock hours are only required for language programs. Would transcripts that are sealed, fulfill the requirement to prove how many hours a student is enrolled? (The DSO does not have this information.)
A: CSC will review this so that adjudicators understand that it doesn’t apply to degree seeking students. Transcripts should also suffice.


49 Q: In the case of the VSC processing cases transferred to the 

CSC, it seems that the CSC’s required list of documents varied from what was required by VSC.
 A: CSC recognized that there were differences in the way CSC 

and VSC adjudicated B-2 extensions and they are reviewing this. They also recognized that there were discrepancies when I-539 COS and reinstatement applications were transferred from VSC to CSC. They are reviewing and will continue to work with VSC on this.  

· Nebraska Service Center 7/29-30/2009 NAFSA Reg Ombuds, Open House
The Minutes of the Nebraska Service Center-Meeting with NAFSA Reg Ombuds, Open House of July 29-30 2009 mentioned in regard to I-765 processing that these applications are being processed “in a week or two.” However, the Minutes then informed that advisers “should factor in time for mailing to and from the Service Center and production time (which can be as much as two weeks).”

 The Minutes, in item two, then discuss post completion OPT availability in the context of the Associate degree level state: 

· Can NSC confirm for us that post-completion OPT is available to any F-1 student who has been lawfully enrolled on a full time basis in a DHS-approved college, university, conservatory, or seminary for at least one full academic 
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year, and who has completed (or will complete within 90 days) the full course of study for which the I-20 is issued?
NSC confirmed that they should be allowing students who have completed “programs of study” to pursue OPT. The question concerned recent rejections of OPT applications filed by students who had completed certificate programs at the Associates level. If a student has had an OPT application denied or received an RFE, please submit the case via Issue Net. 
To facilitate the successful review of OPT applications based on “other” levels of education, NSC has asked for clarification as to how the “other” level fits into the familiar Associates, Bachelors, Masters, PhD levels. Advisers should also clarify if the student has completed other levels of study and whether or not OPT has been authorized. The more information provided up front, the better the chances of approval within the regular time frames. 
· Texas Service Center August 6, 2009 Reg Ombuds

The Minutes of the Texas Service Center- Meeting with NAFSA Reg Ombuds of August 6, 2009 contain the following:

1. Suggestions for filers

What are the most common applicant errors you are noticing relating to I-765 (c3B) and I-140 applications and what are your suggestions for filing these for ease of processing?

I-765 Cases

1. The DSO is requesting for C3A when they should file for C3B. Contractor will reject if I-765 requests C3i.

2. The DSO is not updating SEVIS to match what is on the I-20 for the graduation date. TSC clarified that if the graduation date changes after the I-765 is submitted, then the documentation (I-20) submitted with the I-765 does not now match what is in SEVIS (e.g. I-20 with I-765 says end date of may 31, SEVIS says end date of August 31).
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3. The DSO needs to ensure that the name, country of birth, and country of citizenship is correct. 

These minutes contain many goodies and should be reviewed in full.
Many thanks for your comments, your suggestions and for referring your students, scholars and faculty members.

Please let me know if you have any questions, or if you would like copies of any of the materials covered.

Note: The information provided in this Memorandum is not legal advice. Transmission of this information is not intended to create, and receipt by you does not constitute, an attorney-client relationship. Readers must not act upon any information without first seeking advice from a qualified attorney. Neither the publisher, nor any contributor is responsible for any damages resulting from any error, inaccuracy, or omission contained herein. 
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