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Legal Assistants
October 4, 2010

MEMORANDUM

To:      International Education Program Administrators

1) H-1B Updates

· H-1B Count Update
· H-1B Processing Times
2) U.S. Department of State Liberalizes H-1B Visa Reciprocity with China
3) DOS Publishes “Final Rule” on Employment Authorization for Dependants of Foreign Officials 

4) CBP NYS Checkpoint List

5) DOL Changes Name of National Prevailing Wage and Helpdesk Center (NPWHC) to National Prevailing Wage Center (NPWC)
6) Two Men Jailed for Impersonating USCBP Officers
1) H-1B Updates

· H-1B Count Update

As of September 24, 2010 USCIS updated the H-1B cap count to advise that approximately 39,600 H-1B cap-subject petitions were receipted against the 65,000 total. 

Further, USCIS has receipted 14,400 H-1B petitions for aliens with advanced degrees against the 20,000 total. These numbers continue to be significantly below the totals for 2009. 

· H-1B Processing Times

USCIS has advised AILA that both the Vermont Service Center and the California Service Center have shifted resources to adjudicate cap subject H-1B petitions to shorten their processing times to 60 days.

Further, both Service Centers will prioritize H-1B changes of status for F-1 cap-gap students who otherwise must cease employment on September 30. However VSC and CSC must be notified regarding specific cases.

2) US Department of State Liberalizes H-1B Reciprocity with China
The U.S. and other countries provide visas for each other’s nationals on a reciprocal basis. This reciprocity means that U.S. nationals will be treated, for visa purposes, by the other country in the same manner as the U.S. treats the other country’s national. It was recently announced by the Department of State that the reciprocity schedule for H-1B beneficiaries of the People’s Republic of China was being liberalized from visas with two entries over a three month period, to visas with multiple entries over a twelve month period. The reasons for the change were not discussed. 
3) DOS Publishes “Final Rule” on Employment Authorization for Dependants of 

Foreign Officials

On August 9, 2010 USCIS issued a “Final Rule” in the “Federal Register” regarding “Employment Authorization for Dependants of Foreign Officials.” The rule was effective immediately. The visa categories of officials affected are A-1, A-2, G-1, G-3, and G-4 non immigrants. DOS issues a list of qualifying dependants who are within bilateral agreements or de facto agreements listed on 
the DOS website at http://www.state.gov/m/dghr/flo/c24173.htm. In order to apply for EADs, an I-566, Interagency Record of Request that has been endorsed by 
the State Department must be filed with USCIS, along with the EAD application on form I-765.

It is noted that there are bilateral work agreements with 109 countries and de facto agreements with an additional 43 countries. No two agreements are alike as they are individually negotiated. Specific country agreements may be found on the DOS web site with a link to the text of the relevant treaty. The three conditions common to both formal bilateral agreements and to de facto agreements are:
1. The family member must give up civil and administrative immunity, but only for actions resulting from the employment;
2. The foreign state must permit official U.S. family members a reasonable opportunity to seek employment within the foreign state; and

3. Processing times for approval of employment requests must be within a reasonable time limit, considering the fact that the family members usually reside in the foreign state for a period of two to three years. 

4) CBP NYS Checkpoint List
Recently, AILA posted an informal and non exhaustive list of CBP checkpoints within many states. Some of these checkpoints may be temporary and change over time at CBP’s discretion. Please note that students have been stopped and arrested at some of these sites. Students should be made aware of the necessity to carry appropriate documentation. Eight upstate New York checkpoints follow:
New York (upstate): Temporary CBP Roadblock/checkpoint on Route 3, about 7 miles west of Harrisville, NY

New York (upstate): Anyone who is not a USC and travels near Long Lake or Tupper Lake in the Adirondacks must have immigration documents with them. CBP routinely (5-6 times a month) sets up a checkpoint, with assistance of NY State Police, just south of Tupper Lake on Route 3.
New York (upstate): Semi-Permanent Checkpoint: I-87 southbound, near Schroon Lake, NY – appears to be used for truck weighing or border patrol stops. Is less active than it used to be about 5-6 years ago. 
New York (upstate): Checkpoint every couple of months on the Northway (I-87) southbound after exit 30 and just before the rest stop.

New York (upstate): Checkpoint on NYS Thruway (on July 30, 2010) north of Lake George on Route 87. Only asked for immigration papers.
New York (upstate): CBP Checkpoint on Route 3 in the Adirondacks.
New York (upstate): Checkpoint on 81 n of Syracuse; 281 between Cortland and Syracuse and Route 11 near Potsdam. 

New York (upstate): Checkpoint reported by SUNY Potsdam and Clarkson administrators say there is a standing checkpoint near them, possibly on 68. 

5) DOL Changes Name of National Prevailing Wage and Helpdesk Center 

(NPWHC) to National Prevailing Wage Center (NPWC)
On September 17, 2010 the Department of Labor took the unprecedented step of changing the name of its National Prevailing Wage and Helpdesk Center (NPWHC) to the National Prevailing Wage Center (NPWC). DOL announced that 
all of the contact information will remain the same except for the name including the address at U.S. Department of Labor – ETA National Prevailing Wage Center, 1341 G Street, NW, Suite 201, Washington, D.C. 20005-3105, and that questions regarding prevailing wage determination or the prevailing wage determination process may continue to be directed to FLC.pwd@dol.gov.

DOL made the important note that:
The Chicago National Processing Center (temporary foreign labor certification programs) and the Atlanta National Processing Center (permanent foreign labor certification program) will continue to provide assistance with program-related inquiries.
DOL should be complimented on its attempt at being user friendly and on the impact of this customer service initiative.

6) Two Men Jailed for Impersonating USCBP Officers 
In a sign of the times when job security is a priority, some folks may overdo it. On September 8, 2010 ICE announced guilty pleas of two individuals who sought to impersonate USCBP officers in a scheme to commit wire fraud. Both individuals face up to five years in prison for posing as CBP agents and officers in a conspiracy which contacted victims over the internet. Victims were told that ten million dollars had arrived for them from Nigeria, but that U.S. Customs duties were required in order for this money to be released. These guys actually got three hundred thousand dollars from their victims. Ya can’t make this stuff up.
Many thanks for your comments, your suggestions and for referring your students, scholars and faculty members.

Please let me know if you have any questions, or if you would like copies of any of the materials covered.

Note: The information provided in this Memorandum is not legal advice. Transmission of this information is not intended to create, and receipt by you does not constitute, an attorney-client relationship. Readers must not act upon any information without first seeking advice from a qualified attorney. Neither the publisher, nor any contributor is responsible for any damages resulting from any error, inaccuracy, or omission contained herein. 
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