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MEMORANDUM

To:      International Education Program Administrators

1) Immigration Reform in 2010?

2) August 20, 2009 VSC Stakeholders Q&A and Introductory Comments

3) New Directives on Border Searches of Electronic Media

4) Government Contractor E-Verify Requirement Effective 9/8/2009
5) August 28, 2009 H-1B Count

6) I-9 Expiration Date Extended to 8/31/12

7) USCIS Announces Case Status Inquiry Procedures
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1) Immigration Reform in 2010?

August has been a quiet month for immigration issues. The administration has had several events to keep the fires going while it looks at other issues. It looks like the next several months will be used to arrange the chess pieces for a game starting sometime after the beginning of next year.

On August 7, 2009 the President spoke to Hispanic reporters to state that an administration bill for comprehensive immigration reform will be drafted by the end of this year. Homeland Security Secretary Janet Napolitano has already been tasked to work with Congress to coordinate a new bill. 

On August 29, 2009 Secretary Napolitano met with approximately one hundred and thirty organizations supporting positive comprehensive immigration reform. Immigration opponents, including those who believe that the President is an alien, were not invited. 

Overall, it would appear that the strategy is to permit comprehensive law proponents to get their act together and coordinate with members of Congress to make positive immigration reform the next major issue after healthcare. Where the balance falls between positive reform and enforcement may be determined, at least in part, on the success the administration has in managing the vote for passing major healthcare reform.

2) August 20, 2009 VSC Stakeholders Q&A and Introductory Comments
On September 2, 2009 AILA posted “Questions and Answers”, as well as “Introductory Comments” from its August 20, 2009 Stakeholders Meeting. The Q&A was lengthy and wide ranging. Follows are some of the “J” and “F” items discussed. The question numbers are included. :



12. VSC handling of J waiver applications with CSC

Our understanding is that since October 6, 2006, DOS forwards all 212(e) waiver recommendation letters to VSC when those waiver recommendations are based on a "no objection" letter from the exchange visitor’s home government. VSC then adjudicates the 212(e) waiver. Is this still the current protocol?

Response: Yes. The VSC has jurisdiction over all “no objection” waivers.
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VSC apparently does not issue I-797 receipt notices for waivers it processes on the basis of a "no objection" letter. When schools file an H petition with CSC with a copy of the DOS waiver recommendation letter alone, it is often frustrating not to be able to refer CSC to the VSC case

number for the waiver case. It can also cause delays in processing the H case. Is there a good way for us to help to coordinate the processing of I-129's in CSC and related I-612's in VSC?

Response: Unfortunately, the “no objection” waiver system cannot issue a receipt notice. It is important to include a copy of the waiver recommendation letter from DOS with the filing of the H petition because the alien’s name on the recommendation letter will be the name that is entered in CLAIMS for the waiver. This will make searching the systems easier for CSC. If CSC finds the “no objection” waiver in CLAIMS, it then contacts VSC and requests adjudication of the waiver.

…
24. Effective date for COS to F-1 and J-1

We have noticed that F-1 and J-1 change of status (COS) approval notices now have an effective date printed on them; noting the date on which the F-1 or J-1 status begins. How is this COS effective date determined? Are we correct in understanding that this date would generally be the program start date of the I-20 submitted for change to F-1 status or the program begin date of the DS-2019 submitted for change of status to J-1?

Response: The change of status effective date is either the date of adjudication, or a date in the future depending on the specific scenario. Issues we consider are the date the applicant’s current status expires and the F1 or J1 program start date. The effective date may or may not be the

program start date on the I-20 or DS-2019. In general VSC would give the date of adjudication; however, in instances where the applicant may be in a valid status up until the program start date, we may give them the program start date as the effective date to allow them to maintain their

current status for as long as possible. For instance, if an H1B is in a valid status up until or beyond the program start date, they may wish to continue to be employed until they begin their program.

Does CLAIMS update the SAVE database with such change of status information?
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Response: CLAIMS should update the SAVE database with the change of status information. If it does not, Social Security can submit Form G-865 to the proper USCIS office to verify their status information.

25. Program start date and change of status to F-1
A. What is the Service Center's adjudication policy and procedure when reviewing a change of status application if the Form I-20's program start date has passed? Must the adjudicator look to see that the program start date has been deferred in SEVIS before proceeding with the application? There appear to be inconsistencies in how this is handled -- can VSC please clarify?

Response: If the program start date has passed and has not been deferred, VSC will continue to adjudicate as long as the applicant’s record has not been canceled or terminated in SEVIS. If the program start date has been deferred in SEVIS, the officer will notate the new program start date

on the I-20.

B. Under SEVP policy, a school is instructed to defer the program start date in SEVIS if it appears the change of status will not be approved before the program start date as originally set. NAFSA would like to confirm that the change of status application remains approvable after

subsequent deferrals of the start date in SEVIS pursuant to this SEVP policy, provided the applicant’s immigration status at the time of filing was valid to at least 30 days before the program start date on the I-20 initially submitted in support of the application for change of status.

Response: If otherwise approvable, a change of status will remain approvable regardless of subsequent deferrals of the program start date provided that the applicant’s status at the time of filing was within at least 30 days of the program start date indicated on the initial I-20.

26. Change of status from J-1 to F-1
J-1 exchange visitors can remain in the United States up to 30 days after their program end date, as part of their duration of status. Can you confirm that an application for change of status from J-1 to F-1 is approvable if the 30-day J grace period falls within the 30-day window prior to theF-1 program start date?
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Response: If otherwise approvable, an application for a change of status from J-1 to F-1 is approvable if the 30-day J grace period falls within the 30-day window prior to the F-1 program start date.

27. Protocol for advisers use of VSC.Schools email address
Please clarify when advisors can use the vsc.schools@dhs.gov email address, and when they have to go through the NCSC.

Response: The advisors should ensure that the student has attempted to address their concern through the NCSC. However, the vsc.schools@dhs.gov account allows the advisors to deal with

issues that are not of the norm. For example, if a student has applied for post-completion OPT, but was unable to finish all course requirements, how should she proceed? In general, the vsc.schools box should be used when the issues involved are complex, unusual or particular to the student in question.

28. Procedures for withdrawing I-765 application for OPT
Please outline the process to follow when a student wishes to withdraw an application for OPT after it has been filed? What should the advisor do to assist with this type of request?

Response: The student should submit a letter to the VSC requesting the withdrawal. The letter should contain the receipt number of the I-765 and the student’s signature. The advisor should cancel the request for OPT in SEVIS and email vsc.schools@dhs.gov with a scanned copy of the

applicant’s withdrawal request letter.

29. Revocation of OPT employment authorization
Current procedure at the Service Centers is to revoke OPT employment authorization only in the event the EAD is returned prior to the authorized start date. Requests to revoke after the employment authorization start date has passed have consistently been denied. 8 CFR 274a.14(b)(1), however, gives USCIS discretion to revoke employment authorization any

time, "(i) Prior to the expiration date, when it appears that any condition upon which it was granted has not been met or no longer exists, or for good cause shown; or (ii) Upon a showing that the information contained in the application is not true and correct." Can VSC consider exercising its discretion to revoke OPT after the OPT start date upon request of the student, and allow the student to recapture the unused portion of the OPT at a later time or for another degree done at the same educational level?
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Response: The current procedure at the VSC, and at the other Service Centers, is to revoke OPT employment authorization only in the event the student requests the revocation prior to the authorized start date. We do not require that the student return the EAD prior to the start date.

While we generally would not revoke OPT based upon a request by the student received after the start of the employment authorization, students are free to request revocation and offer a persuasive case. USCIS could use the discretion offered by 8 CFR 274a.14(b)(1) to revoke OPT in an especially unusual case, but any such revocation would be based upon the particular factors presented by the student.

30. VSC process for EADs returned to VSC because of faulty address
When an EAD is returned to VSC because an address is faulty, or is undeliverable, how long will VSC hold the card before destroying it?

Response: The VSC will hold EADs returned as undeliverable for one year prior to destroying them.

31. CLAIMS updates and SEVIS OPT indicators
Is CLAIMS now consistently updating the SEVIS requested / pending / approved status indicator for OPT applications?

Response: VSC has not received complaints recently that the status indicators in SEVIS are updating improperly. Because we do not own the SEVIS system, such complaints are our only indication of such problems.
…

42. Would it be possible to begin issuing receipt notices for these applications to assist NCSC and the attorney in tracking these applications? If not, would it be possible to submit liaison inquiries within 30 days of the issuance of a waiver recommendation by the U.S. Department of State, instead of 60 days as is not required?

The current electronic 212(e) waiver process does not allow for issuance of receipt notices. In order to change the process, an Information Technology Service Request (ITSR) would have to be submitted to HQ for approval. ITSRs can take considerable time to be processed and approved, depending on the urgency and caseload. 
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Our current processing targets for this case load are actually at 6 months (180 days); while we cannot entertain inquiries within 30 days of issuance of the recommendation by DOS, we will accept inquiries after 60 days.
[Note: Compare with question 12]
…

44. How long would a check (payment of fees) need to be valid after the time of arrival at USCIS? Sometimes, university-issued checks are not valid for very long. If the department requests a check and then there are complications with the case that delays the filing, occasionally a

university might submit a case where the check expires within 1-3 days after being delivered to USCIS by FedEx. Is that acceptable? What happens if the filing is received during a flood of filings and it takes USCIS some time to open the mail and process checks?

Response: Unless a fee remittance states otherwise, it is only acceptable for one year from date of issue. There are no exceptions to this rule. Customers may seek to validate the check for six months from date of issue. This will protect them in the event USCIS discovers a problem with

the filing or USCIS experiences a backlog in processing cases.

45. Is VSC still transferring most of the I-539 cases to CSC? This has caused issues as CSC appears to have been denying all I-539 cases transferred as they are used to processing second requests for extension of stay.

Response: There are no immediate plans to transfer additional I-539 applications to CSC in the future.

The Introductory Comments also contained items of interest. The “National Customer Service Center Presentation”, “Session on I-539/I-765 Student Issues” follows:


 


Session on I-539/I-765 Student Issues

1. Communication Between USCIS and SEVP

a.    USCIS HQ, USCIS SCOPS and SEVP hold monthly calls, although communication is “not close”

b.    VSC made clear they cannot fix specific problems in the SEVIS program, but they can communicate the problem to SEVP.
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VSC Accomplishments for I-765         1.1.2009 – 8.1.2009          1.1.2008 -8.1.2008

I-765 Student Receipts          

22, 938 

23, 415

Adjudication Times as of First Week of August 30 days 

83 days

Remaining pending filings as of First Week of August About 1,852 
About 6,875

* VSC would like to be within 70 days on any I-765

c.    Everyone is now cross-trained with I-765 and I-539 applications (J, F, M)
d.    Reason for 30 day turnaround in 2009 for I-765s was that it took fewer

        resources to adjudicate cap cases, since there were fewer applications.  

       As such, those resources were used to adjudicate student I-539s and I-765s.
VSC Accomplishments for I-539 
1.1.2009 – 8.1.2009      1.1.2008–8.1.2008

I-539 Student Receipts 

10,343 

10,697

Adjudication Times as of First Week of August 55 days 

120 days

Remaining pending filings as of First Week of August About 2,780 About 5,815

2. Maintenance of Status

    a.    An I-539 applicant requesting change of status to F, M, or J must be

           maintaining valid nonimmigrant status

    b.    Change in Procedures on M Validity
i.  For consistency with CSC, VSC began adding the 30 day  

    grace period for M-1 extension into the validity date, as     

    long as it does not exceed one year.
    c.    OPT

   
 i.  Along with the I-20 containing the recommendation for 
    OPT, student should submit copies of any prior I-20s that       

    contain recommendations for any prior OPT or CPT

ii.  Although SEVIS will show CPT was authorized,   

    USCIS officers can’t see the amount of time that was     

   




     offered and whether the work was full-time or part-time

iii.VSC can see the dates applied and granted previous          

    OPT and CPT. With OPT, further information is      

    somewhere in the system, so they can find, but they    

    cannot access the CPT information at all.

            
iv.  OPT approved for Associate certificate

            
v.  Better not to e-file I-765 unless there is a deadline issue
3. SEVIS

     a.    Occasionally, VSC receives requests to do a data change in SEVIS.

     b.    Note that often SEVIS Helpdesk is advising DSOs to contact VSC    

    
to do the change. VSC then advises DSOs to contact the SEVIS      
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Helpdesk because VSC has view accessibility ONLY in SEVIS, with an exception for officers that do reinstatements.

4. Questions/Follow Ups

    a.    Can you withdraw an I-765?

i. Yes, as long as the validity date has not yet started. Alert     

    SEVIS and the VSC and send a letter from the student    

    withdrawing the application. 

[ Note: Q&A numbers 28and 29, above]
   b.    What should be done if there is clear Service error on the I-765 for a

          student?

i. Contact VSC using the school e-mail  

   vsc.schools@dhs.gov

   c.    Goal for changing from J to F is around 55 days.

   d.    If economic hardship is accepted for one year, will a second request  

          for economic hardship in a subsequent year be more difficult to   

          obtain?

i. No. Send all pertinent information. The approval of a   

    previously submitted economic hardship request will      

    have no effect.

               e.     E-filed I-765s usually take longer to adjudicate than mailed in I-765s.
3) New Directives on Border Searches of Electronic Media

On August 27, 2009 Secretary Napolitano announced “…new directives to enhance and clarify oversight for searches of computers and other electronic media at U.S. ports of entry…” The Department of Homeland Security already performs border searches of computers and other electronic media on a small percentage of international travelers. The news release stated that “Between October 1, 2008 and August 11, 2009 CBP encountered more than 221 million travelers at U.S. ports of entry. Approximately one thousand laptop searches were performed in these instances- of those, just forty six were in-depth.” The purpose of the searches is to help detect evidence relating to terrorism, other national security matters, human and bulk cash smuggling, contraband and child pornography. The searches are also used to reveal information about financial and commercial crimes including copyright, trademark, and export control violations.
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As most students travel with their laptops, it would be interesting to see how these enhanced electronic inspections coordinate with SEVIS entries. 
4) Government Contractor E-Verify Requirement Effective 9/8/09 
As a result of a recent Federal Court decision in the District of Maryland, a challenge to the requirement that federal contractors and subcontractors use E-Verify was defeated. E-Verify may now go ahead. The requirement is scheduled to begin on September 8, 2009 for active and new employees. Under the Bush Executive Order, U.S. companies that contract with the Federal government for goods or services will be required to E-Verify all persons hired during the contract term, or assigned to the contract by a subcontractor. The requirement is for all workers, not only for foreign nationals. 
According to a USCIS “Update” of September 1, 2009: “E-Verify must be used to confirm that all new hires, whether employed on a federal contract or not, and existing employees directly working on these contracts are legally authorized to work in the United States.” 

In short, employers already a part of E-Verify for more than ninety days must continue to verify all newly hired employees within three business days of the employment start date, but have ninety days from the effective contract award date to begin using E-Verify for employees already on staff who are performing work on existing federal contracts. New enrollees and their subcontractors must enroll in E-Verify within thirty days of the contract or subcontract award date. This will permit an additional ninety days for a total of one hundred twenty days to enroll and begin E-Verify inquiries for employees already on staff who are assigned to the federal contract, and for newly hired employees. 

USICE is checking government databases, including USCIS and Social Security, for compliance including failure to register individual employees and terminate employees who are not confirmed. ICE is tasked with follow up inspections. In sum, those seeking government contracts or work under government contracts must open their operations to potential ICE inspections. 
Eugene Goldstein, Esq.

Memorandum 

Page 11, September 8, 2009 

5) August 28, 2009 H-1B Count

The H-1B count goes on. As of August 28, 2009, USCIS approximated that 45,100 H-1B cap subject petitions had been received and counted toward the H-1B cap. The twenty thousand advanced degree cap exemption has already been reached. The April 17, 2009 cap count was forty three thousand cap subject petitions, and twenty thousand advanced degree cap-exempt petitions. USCIS estimates that it is currently receiving 1200 to 1600 cap cases each month However, why only two thousand places have been added in four months is an issue for speculation. Aside from any issue of counting methodology is the issue the economic downturn; employers no longer willing to subject themselves to the expense, uncertainty and delay of H-1B petitions; overly restrictive adjudications. All may play a part. In any event, approximately twenty thousand H-1B places remain available.  
6) I-9  Expiration Date Extended to 8/13/12 

On August 27, 2009 USCIS announced that the Office of Management and Budget has extended the approval of the USCIS’ use of form I-9 until August 31, 2012. USCIS has amended the revision date to August 7, 2009 and advises that I-9’s with a revision date of August 7, 2009 or February 2, 2009 may be used. 
7) USCIS Announces Case Status Inquiry Procedures
On August 6, 2009 USCIS published an “Update” regarding “Case Status Inquiries with the Service Centers.” The “Update” advises Service customers to first call the National Customer Service Center at 800-375-5283 and note the name and the ID number of the NCSC representative, the time and date of the call, and any Service request referral number. The next step is to wait thirty days, and if the matter has not been resolved, contact the appropriate Service Center at the email address below:



-California Service Center: csc-ncsc-followup@dhs.gov
-Vermont Service Center: vsc.ncscfollowup@dhs.gov
-Nebraska Service Center: ncscfollowup.nsc@dhs.gov
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-Texas Service Center: tsc.ncscfollowup@dhs.gov
The email should contain the information noted from the original call to the National Customer Service Center. If no response is obtained within twenty one days, USCIS Headquarters may be contacted at SCOPSSCATA@dhs.gov. 

If nothing is heard, you may then contact your local Congressman, Senator, church, synagogue or mosque - or you may jump up and down and scream. 

Many thanks for your comments, your suggestions and for referring your students, scholars and faculty members.

Please let me know if you have any questions, or if you would like copies of any of the materials covered.

Note: The information provided in this Memorandum is not legal advice. Transmission of this information is not intended to create, and receipt by you does not constitute, an attorney-client relationship. Readers must not act upon any information without first seeking advice from a qualified attorney. Neither the publisher, nor any contributor is responsible for any damages resulting from any error, inaccuracy, or omission contained herein. 
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